NATI ONAL WLDLI FE FECERATI ON ET AL

| BLA 93-629 Deci ded June 17, 1997

Appeal froma Decision of the Mntana Sate Gfice, Bureau of Land
Managenent , approvi ng anendnent 008 to the Gl den Sunlight Mne operation
and reclamation pl an.

Affirned.
1 Mning dQains: P an of (perations

A deci si on approving an anendnent to a mne plan of
operations and reclamati on based on a finding of no
significant inpact, wll be affirned when the record
establ i shes that BLMtook a "hard | ook” at the

envi ronnent al  consequences of the proposed acti on,
identified the rel evant areas of environnental concern,
nade a reasonabl e finding that the inpacts studied

are insignificant and, wth respect to any potentially
significant inpacts, the record supports a finding that
mtigati ng neasures have reduced the potential inpacts
to insignificance.

APPEARANCES.  Thomas France, Esq., Mssoula, Montana, and David KW

WIlson, Esg., Helena, Montana, for Appellants; Alan L. Joscel yn, Esq.,
and Janes B. Lippert, Esqg., Helena, Montana, for Glden Sunlight M nes,
Inc., Karan L. Dunnigan, Esq., Gfice of the Solicitor, US Departnent
of the Interior, B llings, Mntana, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

This appeal is brought by National WIdlife Federation (NW¥) and
others 1/ froma July 15, 1993, Decision of the Mntana Sate dfice,
Bureau of Land Managenent (BLMor the Bureau). The BLM Deci sion was i ssued
on remand fromthe Board's prior Decision in this case, cited as National
WIldife Federation, 126 |BLA 48 (1993).

In our prior Decision, we reviewed the June 30, 1990, record of
decision (RID and associated finding of no significant inpact (FONS)
i ssued

1/ Qher parties appeal ing include Mneral Policy Genter, Mntana
Environnental Information Genter, Northern A ains Resource Qouncil, and
Serradub. Appellants will be referred to collectively as NA.
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by the Butte (Mntana) D strict Mnager, BLM approvi ng anendnent 008 to
the Gl den Sunlight Mne operating and reclamation plan. Approval of the
anended pl an had been requested by mne operator Gl den Sunlight M nes,
Inc. (GBV. The BLMRD and FONS were based on the anal ysis found in
an envi ronnental assessnent (EA) and on further mitigating stipul ations
devel oped subsequent to the EA which were "incorporated by reference.”
The anendnent aut horized expansi on of the gold mning operation through
S age V.

A focal point of the prior appeal was the |ack of certainty
regarding the effectiveness of reclamation of waste rock dunps. The
permt, as anended in 1990, allowed GBMto defer reclamation of the waste
rock dunps while it ran test plots wth slopes of 2:1 (ratio of 2
horizontal units to 1 vertical unit, sonetines referred to as 2h:1v). If
the test slopes proved successful then GBMwoul d be al |l owed to proceed wth
the recl amation using waste rock dunps wth 2:1 slopes. An unsuccessf ul
test would result in GSMbeing required to reclaimusing 3:1 slopes. After
noting both the ani guity disclosed in the EA regarding the prospects of
successful reclamation using 2:1 slopes (as opposed to 3:1 slopes) and the
stipulations attached to the permt as a result of corments received on the
EA we held that:

It is clear fromthe record that the appeal in this case
nust be decided not solely on the basis of the anal ysis of
the proposed action in the My 1990 EAitself. Rather, the
reasonabl eness of the action nust al so be judged in light of the
anal ysis of comments responding to the EA and t he changes
(stipul ations) inposed on the proposed action as a result of
comments filed. The issue is whether the record establishes that
BLMand DAL [2/] took a "hard | ook” at the environnental
consequences of the proposed action, identified the rel evant
areas of environnental concern, nade a reasonabl e finding that
the inpacts studied are insignificant and, with respect to any
potentially significant inpacts, whether the record supports a
finding that mtigating neasures have reduced the potenti al
inpacts to insignificance. Cabinet Muntai ns WI derness v.
Peterson, 685 F.2d at 681-82; Powder R ver Basin Resource
Qounci |, 120 1 BLA 47, 56 (1991); Tul ki sarnute Native Gonmunity
Qounci |, 88 I BLA at 216.

* * * * * * *

The EA acknow edged potential reclamation probl ens usi ng
2h: 1v sl opes on waste rock dunps, noting that slope reduction
to 3h: 1v was recommended by the regul atory agenci es because of
the erosion potential on |ong steep slopes (EA at 93, 99). The
response to corments on the EAindicates that: "GMsuccessfully

2/ The EAin this case was jointly prepared by the Mntana Departnent of
Sate Lands (DEL), the agency wth jurisdiction under Sate lawto issue
permts to mne netal s and by BLM
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argued that they shoul d be given a chance to test the 2:1 since
the agencies could not prove that 2:1 sl ope recl anati on woul d
fail" (Coments on Glden Sunlight EA at 15, No. 62). A though
reclamation to 3h: 1v sl opes was not required as a condition of
permt approval, BLMand DSL claimthat GS3Mhas been required to
file a bond to guarantee the cost of reclamation to 3h:1v while
establishing a test plot to eval uate the effectiveness of
reclanation wth a 2h:1v slope (EAat 93). 5 In answer to a
comment on the EA noting the doubt regarding success of long term
recl amation, the response was:

The agenci es do not have enough data to concl ude
that the stipulated reclanati on plan wll guarantee
long termrecl anati on success at this tine. Hopefully,
the stipulations attached to their permt on
reclamation test plots and continual nonitoring wll
provi de the infornati on needed to ensure future
Mont anans are not asked to reclaimGMs di st urbances
at sone tine inthe future. Bond has been i ncreased
froml.8 mllionto 38.6 mllion for the mne expansi on
to ensure that GGBMw || pay the true recl anation cost.

(Corments on Gl den Sunlight EA at 22, Nb. 91). Responding to
anot her comment objecting to all onance of reclamation on a 2h: 1v
slope, it was stated that: "GMnust neet stringent agency
success criteria which will be difficult to achieve. If the
tests fail, reclamation of the remaining dunps wll be at 3:1"
(Corments on Gl den Sunlight EA at 23-24, No. 94).

5/ The EA discussion of the GSM proposal wth suppl enent al
coomtnents (Chapter IV) indicates that:

"GAMcoomtted to testing and eval uating 2h: 1v sl ope
reclamation on the waste rock dunps while submtting a bond for
3h:1v slopes (BLMLetter to D8, March 2, 1990). A reclanation
test plot is to be established on one of the waste rock dunps
usi ng recl anation pl an nethodol ogi es currently permtted. |If
reclamation attenpts fail, G3Mhas conmtted to reduci ng the
slopes to 3h:1v. During the life of the mne, G3Viwoul d devel op
a nore detailed recl anati on pl an based on recl anation test pl ot
results. The agencies and the mni ng conpany have agreed on
recl amati on success paraneters to be used to eval uate the waste
rock dunp test results proposed by G&M* * *." (EA at 93).
Athough BLM D8, and G&Mal | recogni ze the exi stence of the
coomtnent to alter slopes to 3:1 and of bondi ng adequate to
guarantee this work, the source of this coormtnent is not cited.

Revi ew of the record discloses that the coomtnent “"to reduce
the sl opes, as necessary, to as much as 3h:1lv, if the
reclamation test plot fails to achi eve the success paraneters
agr eed
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upon by the agencies and GBM is expressly stated in GBMs June
1990 comments on the EA which are incorporated by reference in
the DAL deci sion approving the permt anendnent (CG3V Corment s
of June 27, 1990, at 17; DA. Decision at 1).

126 | BLA at 56-57.

Recogni zing that "[i]t is somewhat unusual to predicate a FONS on a
programof nonitoring coupled wth contingency plans for alternate
mtigation neasures,” we held that when the record di scl oses an anal ysi s of
the inpacts of the proposed action and the inposition of stipulations
designed to mtigate any potentially significant inpacts, use of nonitoring
to determne the choice of alternate nethods of mtigation does not itself
conpel reversal of a FONS. Id. at 61. V¢ set aside and renanded the BLM
Decision in part, however, because the record di scl osed an apparent
"deficiency regardi ng the adequacy of the contingency recl anation
coomtnents to mtigate any potentially significant inpacts.” Id. at 62.
In particular, we noted a statenent in the record regardi ng bonding to the
effect that if the dunp test fails, the bond for reducing the slopes to 3:1
does not allowfor the cost of soil recovery, limng, etc., that wll be
necessary to reclaimslopes that fail. 1d. at 62-63. Accordingly, we
found "unless GBMis wlling to forego the option of testing 2:1 sl opes,
the failure of which woul d pose additional costs which have not been
bonded, GSVinust provide a bond to cover those costs.” Id. at 63.

The present appeal arises fromthe proceedings on renand. After the
natter was renanded to BLM N¥ sent a letter dated My 13, 1993, to BLM
asserting that the proper reading of the Board' s Decision was that the bond
was i nadequate to ensure reclamation if 2:1 sl opes were chosen as the
preferred nethod of reclamati on and those sl opes subsequently fail ed.
Thus, in the viewof NW#, the Board required that the bond be adequate to
reclaimthe entire area permtted for reclanation at 2:1 slopes, not just
the test plots. Inits response to NW dated May 28, 1993, BLM expressed
its viewthat the increased bonding requirenent applied only to the 2:1
test slopes. nh that sane day BLMissued a notice entitled "Mdification
to PMan of (perations Required" in which it set out its prelimnary cost
estimates for reclaimng the 2.1 test plots should they fail. The notice
stated that GBMcoul d submt a reclanati on bond for the amount determ ned
by the Dstrict Manager to cover the cost of test slope failure or BLM
woul d nodi fy the existing recl anati on plan to forego testing 2:1 sl opes.

h July 15, 1993, the BBMSate Drector approved the plan of
operations for amendnent 008. That Decision was based on the provision of
an increased bond of $443,000, effective July 6, 1993, which was deened
sufficient to ensure reclanation of the test slopes in case of failure.
This appeal followed that approval . 3/

3/ By Qder dated Sept. 21, 1993, G3VIs notion to intervene was grant ed.
Its response was received on Cct. 19, 1993.
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The essential issue before us i s whether the BLM Deci sion on renand
is consistent wth our prior ruling inthis natter. Noting the doubts
expressed in the record regardi ng the success of reclanati on of waste rock
dunps wth a 2:1 slope, it is contended by NW that GSMis required to
provide a bond sufficient to reclaimall waste rock dunps to a 3:1 sl ope.
Thus, NWF argues the bond requirenent applies not only to the test waste
rock dunps, but to all waste rock dunps which nay be permtted at a sl ope
of 221 inthe event that the test is deened successful which sl opes nay
subsequent |y fail.

Inits answer, BLMcontends that N/ mi sconstrues the Board s Deci sion
and ignores its plain language. It points out that the Board found that
BLM DSL and G3Vihad nade i npressi ve efforts to ensure successf ul
reclamation and to avoi d significant adverse environnental inpacts.
National Wldlife Federation, 126 IBLA at 58. Mreover, BLMasserts t hat
the question of whether slopes may be successfully reclai ned at sl opes of
2.1 wll be resol ved before reclamation (other than test plots) is allowed
to proceed. |If GBVis able to neet what BLMterns "stringent” agency
success criteria for 2:1 slopes, then successful reclamation wll be
assured and there wll be no significant adverse environnental inpacts. It
states that G3Vihas provided a bond that is sufficient to cover the costs
of reclaimng 2:1 test slopes that fail.

A response to the appeal has al so been filed on behal f of G3Margui ng
that the bond requirenent noted by the Board applies to the 2:1 test slopes
which are the only 2:1 dunp sl opes whi ch have been authorized in the
permt. It is contended that it would be premature to require a bond for
reclamation of all waste rock dunps to a 3:1 slope in the absence of any
authorization for a 2:1 slope other than on the test plots. Further, GaM
asserts that the reclamation of waste rock dunps wll not occur at 2:1
sl opes unl ess the test slope reclamation is successful.

[1] It is clear that the BLMDeci sion to approve the anended permt
including provision for a test of waste rock dunps wth a slope of 2:1 was
predi cated on a FONS whi ch was based on the EA and the corments recei ved
thereon including the stipul ati ons devel oped as a part of that process. As
we noted in our prior Decision, the issue in this context is whether the
record establishes that BLMand DSL took a "hard | ook™ at the environnental
consequences of the proposed action, identified the rel evant areas of
envi ronnental concern, nade a reasonabl e finding that the inpacts studied
are insignificant and, wth respect to any potentially significant inpacts,
whet her the record supports a finding that mtigati ng neasures have reduced
the potential inpacts to insignificance. Cabinet Muntai ns WI derness v.
Peterson, 685 F.2d 678, 681-82 (D C dr. 1982); Powder Rver Basin
Resource Gounci |, 120 I BLA 47, 56 (1991). Acknow edgi ng the recl anati on
risks associated wth 2:1 dunp slopes, it was noted in the record that
reclamation of waste rock dunps using slopes of 2:1 woul d not be aut hori zed
(except for test plots) unless and until nonitoring of the test plots
est abl i shes that successful reclanation can be achieved. In viewof the
indications in the record that bonding was insufficient to ensure the
reclamation of slopes to 3:1in the event the dunp test fails, we renanded
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the case to BLMto either obtain the appropriate bond or elimnate the test
of 2:1 dunp slopes. V& are not persuaded that BLMfailed to take a hard

| ook at the environnental consequences of the permitted action and nake a
reasoned finding that mtigati ng neasures have reduced potential inpacts
toinsignificance. Wiile long termreclamati on success is inportant, it
appears that 2:1 slopes are not authorized unless and until reclanation
success is established by testing and that, neanwhile, bonding i s adequat e
to reduce test dunp plots to a 3:1 sl ope.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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